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ABSTRACT

The unfolding of the Third Wave of democracy cast a mounting weight on
election observation in transition countries, partly due to the inability of regimes
in power to conduct free and fair elections. However, observation is not always
neutral. Sometimes observers distance themselves from the data they collect,
leading to controversial certification of elections. In this case stakeholders may
view them as partial, hence downsizing their credibility and trust. Yet observers’
reports have rarely been reviewed. This article evaluates three reports by the
leading election observer in Tanzania, the Tanzania Election Monitoring
Committee (TEMCO) for the 1995, 2000 and 2005 general elections. It notes that
despite the prevalence of the same factors that TEMCO considered as irregula-
rities in the 1995 and 2000 general elections when it certified those elections as
‘free but not fair’, it issued a ‘clean, free and fair’ verdict on the 2005 general
elections. This conclusion, at variance from the data, reveals problems in assuring
observer neutrality.

INTRODUCTION

Opver thirty states in sub-Saharan Africa claim to have multiparty demo-
cratic systems. However, their actual functioning is problematic. It is rare
to find an election in the region without irregularities. In response to this
state of affairs, election observers continue to monitor and assess elections
with a view to improving democracy. Their role has therefore remained a
distinctive feature of electoral systems in the sub-continent. As an equally
important function of election management, observation raises the confi-
dence of contesters and voters during elections. It also discourages election
rigging and provides feedback to stakeholders, and in some cases the



242 ALEXANDER BONIFACE MAKULILO

certificates issued may help to resolve post-clectoral conflicts. Yet it is
important to understand that ‘election monitoring is not a precise science
and cannot live up to social-science requirements for data collection: the
information on which election-observation statements are based inevitably
suffers from various validity and reliability problems, unknown levels of
precision, and, in most cases, from sampling problems’ (Elklit 2005: 174).
This does not however make observation void of science. It requires
knowledge and skills of observation, interviews, and the ability to under-
stand and analyse the entire legal and political system of a country. In
short terms, observation is not a simple free-for-all.

There are several ways of observing. One way is to cover every stage of
elections: registration, nomination, campaigns, voting, counting, and
declaration of results. This practice is normally exercised by local ob-
servers. If well organised, these may be able to collect relatively adequate
data. However, the exercise is expensive, particularly when observation is
carried out countrywide. Local missions usually rely on foreign donors for
funding. Donors may provide such money with conditionalities that
compromise the impartiality of observers. In contrast, another approach
favours short-term observation, just one or two weeks before an election
day. This path has mostly been taken by international observers. The
major weakness with this approach is that observers tend to overemphasise
the voting day as an impression of the entire election. In this light, it is
argued that ‘local monitors are in a better position to make a fair judg-
ment because they begin the monitoring exercise immediately after the
electoral process has started. Their experiences have to be emulated by
international observers’ (Kamata 2002: 56). I agree with this view on the
longevity of time of observation between foreign and local monitors.
Nonetheless, there is no correlation between longevity of observation and
fair judgments. Staying longer in the field may help one to gain relatively
adequate data; but a fair judgment depends on many factors, such as
impartiality of the observers, interests of the financiers of observation,
political and legal atmosphere within a country, as well as the profession-
alism of the observers themselves.

Another source of variance is the certification of elections. Some ob-
servers use the ‘freeness-fairness’ scale, which is fashionable but difficult.
This is the key concern for stakeholders. Usually, the winners want to hear
that the elections were free and fair, because this raises their legitimacy
and confidence before the electorates. In contrast, the losers want to hear
that the elections were unfree and unfair. In Africa (and doubtless else-
where), the winners of elections tend to perceive that such elections are
free and fair, whereas losers view them as fraudulent and forged (Blais &
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Gelineau 2007; Moehler 2005). Certification must therefore be carried out
carefully and objectively, rather than with the aim of appeasing some
actors at the expense of others, and must be based on concrete data
gathered by observers. However, in some cases, data and certification may
be in conflict, especially when an observation mission leans towards some
actors. Other observers prefer not to issue a verdict. They just identify
irregularities and provide recommendations for improving the electoral
system. This approach is useful particularly in conflict-torn societies where
competition is limited. Given all these circumstances, impartiality and fair
judgement remain the bottom line principle for an observation exercise.
There is agreement that in order to be credible observers must ensure that
they are genuinely non-partisan and are perceived as such. However,
during transition local observers are often identified with opposition to the
incumbent regime and thought of as ‘radicals’ (Commonwealth 1999: 6).
As already said, observers are not always neutral (Carothers 1997; Kelley
2010).

Tanzania, like many other African countries, is still in transition from
an authoritarian regime to democracy. Bratton and van de Walle (1997:
10) aptly note that during the transition to democracy actors struggle to
define rules of the game. Nonetheless, if such rules are significantly tilted in
favour of one actor, they may guarantee it victory even before the actual
voting takes place. In the words of Levitsky and Way (2010: 57), a tilted
playing field is defined as ‘one in which incumbent abuse of the state
generates such disparities in access to resources, media, or state institutions
that opposition parties’ ability to organize and compete for national office
is seriously impaired’. As a general rule, in countries in transition from a
single-party system to multiparty democracy, a tilted playing field is a
product of incomplete delinking of the ruling party from the state. From
that backdrop, it is argued that a clear separation between state and ruling
party institutions is a prerequisite for a level playing field and consequently
for democratic consolidation (Huntington 1991; Makulilo 2008 ; Thomson
2004).

In Tanzania, there is consensus among scholars that the delinking of the
ruling party from the state has yet to take place (Bakari & Mushi 2005;
Baregu 2005 ; Erdmann 2007; Hoffman & Robinson 2009 ; Makulilo 2008;
Mmuya 2003; Pinkney 1997; Sansa 2004 ; Shivji 2006). Hyden & Mmuya
(2008: 111) have gone so far as to say that the state in Tanzania is in the
pocket of the ruling party. This state of affairs can partly be explained by
the fact that the country underwent a top-down democratic transition
(Hyden 1999). Usually, this transition path does not guarantee a genuine
democracy (Bakari 2001; Pinkney 2003). It should be recalled that on
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the eve of democratic transition, the presidential commission on
single-party or multiparty system in Tanzania recommended that the
government should delink itself from the ruling party. One way to effect
such process was to write a completely new constitution (URT 1991: 142).
The ruling party, Chama Cha Mapinduzi (CCM), and its government
rejected this recommendation on the ground that such document would
only be needed if there had been change of state sovereignty (Msekwa
2000).

It must be recalled that multiparty democracy in Tanzania came after
about three decades of the single-party system (1965-92). Since then the
country has conducted four general elections, in 1995, 2000, 2005 and
2010. In all these elections both international and local observers were
present to monitor and assess electoral processes. All observers are obliged
by the National Elections Act no. 1 of 1985 to seek accreditation from the
National Electoral Commission (NEC). This law requires observers to be
impartial and objective in conducting their business. It further bars them
from interfering with the electoral processes. Finally, observers are not
allowed to declare election results in any way until the NEC makes them
public. From that backdrop, the intention of this article is to evaluate three
reports by the leading observer mission in Tanzania, TEMCO, for the
1995, 2000 and 2005 general elections. In the course of such evaluation,
the article notes the extent to which TEMCO has been consistent in its
observation as well as in the issuance of certificates across elections.
TEMCO is preferred for this assessment due to the fact that it is the only
local observer that has consistently observed all elections since the advent
of multipartism; it has a national character; during elections it covers
the entire election processes from registration, nomination, campaigns,
voting and declaration of results; it documents comprehensive reports
over time; and above all it is widely known both domestically and inter-
nationally.

TEMCO’S OBSERVATION:A CRITICAL EVALUATION

TEMCO was founded in April 1994 by twenty-two member organisations,
including the University of Dar es Salaam.! This number increased to
sixty non-governmental organisations (NGOs) in 2000. Unlike other ob-
servers, TEMCO has a national character. It normally covers elections
countrywide and for the longest period ranging from registration, nomi-
nation, campaigns, voting and counting to declaration of results. In 1995,
TEMCO started observation on 6 August and continued until 31 October.
It deployed 146 monitors in the 180 constituencies in mainland Tanzania.
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Likewise, in 2000, observation commenced on 17 August and continued
until 31 October. In that election, TEMCO had 129 constituency
observers. It 1s unfortunate that in its report for the 2005 general elections,
TEMCO did not state the coverage of its observation. However, it notes
the starting time of observation, November 2004, when preparation of the
Permanent Voters’ Register (PNVR) was underway. Methodologically,
TEMCO employs a wide range of techniques to solicit data such as ob-
servation, interviews with key stakeholders in elections (NEC, political
parties, voters, etc.), and reports from other observers, particularly the
media.

In executing its activities, TEMCO depends on donor money. In the
1995 elections, for example, TEMCO received funds from six donors:
Denmark, Finland, Norway, Sweden, the Netherlands, and the Com-
mission of the European Union. TEMCO submits: ‘they made us a
generous and timely grant, without any conditions attached, except that
money be spent as planned and be fully accounted for’ (TEMCO 1997: 6).
Interestingly, in its reports for the 2000 and 2005 elections, TEMCO did
not spell out whether it received funds free of conditionalities from the
donor community. In its report for the 2000 elections TEMCO (2001 : x)
noted: ‘we are also grateful to the Basket Group of Donors led by the
Royal Danish Embassy for their financial support’. In its report for
the 2005 elections it remarked: ‘we would like to give special thanks to
the Donors Basket (coordinated by UNDP) whose financial assistance
made it possible to carry out the election observation work’ (TEMCO
2006: xii). The silence of TEMCO 1in its reports for the 2000 and 2005
elections leaves a lot to be desired. In a spirit of transparency, TEMCO
ought to disclose its financial independence for the purpose of raising
its legitimacy and credibility. I shall tackle the issue of budget in due
course.

In each election, TEMCO had specific objectives. However, such
objectives at some point considerably changed. In the 1995 and 2000
elections, TEMCO had almost the same objectives: to monitor and ob-
serve the whole electoral process; to observe and assess the fairness of the
administration of the elections in general, especially the impartiality of the
legal infrastructure (electoral laws, regulations, and directives), the elec-
toral machinery, and the state instruments of law and order; to assess the
fairness in the allocation and use of relevant state resources by political
parties, especially state subsidy and public media; to assess the extent to
which the election results could be said to have been free and fair; and
to recommend improvements in electoral efficacy and fairness for
future politics of the country (TEMCO 1997: 1; 2001: ix). One objective
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was added in the 2000 elections, concerned with provision of training
to various groups that were involved in election monitoring. These
objectives are relevant to election observation, since they address funda-
mental issues of impartiality of the legal and institutional framework
that guides the electoral processes, as well as the administration of such
rules to elections. Besides, they are clear and directly linked to election
observation.

However, a significant departure of TEMCO’s objectives in terms of
content appeared in the 2005 elections. TEMCO had four objectives
which are quoted herewith: to provide feedback to the major stakeholders
(NEC, government, political parties, candidates, voters, the media, etc.)
and other interested observers; to make suggestions for significant im-
provements in the electoral system and process; to provide indications for
the extent of democratic consolidation achieved; and to be able to say
whether, all things considered, the elections were free and fair or not
(TEMCO 2006: xi, 161). It was at this juncture that TEMCO’s objectives
became flawed. If read critically, they are vague and do not suggest any-
thing worth election observation. As can be seen, even the words ‘to ob-
serve’, ‘to monitor’ and ‘to assess’, which were key features of TEMCO’s
objectives in the 1995 and 2000 elections, were omitted. Furthermore, to
state the extent of democratic consolidation based on elections is re-
ductionism of analysis since it means equating democracy to elections.
This is what scholars view as the fallacy of electoralism (Brownlee 2007).
Democratic consolidation transcends elections. It includes, but is not
limited to, the following preconditions: free and fair elections, rule of law
(constitutionalism), respect for human rights, civilian control over mili-
tary/armed forces, independent legislatures and courts, viable political
parties, viable and autonomous civil society organisations, a free press and
peaceful settlement of conflicts resulting from competition (Bakari &
Mushi 2005: 37). The next section examines TEMCO’s reports for the
1995, 2000 and 2005 general elections. It shows how TEMCO observed
these elections, with a particular focus on four major issues: legal frame-
work, electoral management body, state institutions and personnel, and
certification.

LEGAL FRAMEWORK

In 1992, just three years before the first multiparty elections took place,
TEMCO (1997: 18) noted that the ruling party had unilaterally defined all
the rules of the game in its favour, observing that ‘the government sent a
bill to the parliament (which was “100 % > CCM) when it wished and the
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opposition parties were kept guessing, not knowing what would happen
next. This strategy enabled the ruling party to monopolize the process of
defining new rules of the game, including changes in election laws.’
Baregu (2003: 23) aptly calls this transition ‘a CCM controlled transition’.
It was the view of TEMCO that the new pluralist system inherited
‘a wrong constitution suited to a monolithic system’, and that ‘the writing
of an entirely new constitution rather than patching up the one-party
constitution as the CCM government has been doing’ was needed to re-
invigorate democracy (TEMCO 1997: 12). The simple interpretation is
that the mherited monolithic constitution has a significant impact on the
entire electoral system.

Despite having the same objectives as in 1995, TEMCO shied away
from mentioning anything with regard to the new constitution in the
2000 elections. However, it pointed out that the project of delinking the
ruling party from the state which started in 1992 was yet to be completed
(TEMCO 2001: 195-6). For the 2005 elections, there was a complete shift
in TEMCO’s objectives as previously discussed. The reports for the 1995
and 2000 elections each had a chapter that dealt with the legal framework
at length. In 2005, TEMCO did not include a specific chapter on legal
framework. The questions that went unanswered include: did Tanzanians
write a new constitution founded on the pillars of multiparty democracy?
To what extent is the ruling party delinked from the state? The silence
of the 2000 and 2005 election reports on the legal framework would
imply that these factors had already been resolved. On the first question,
the response is definitely ‘no’. Opposition parties are still struggling for
a completely new constitution.? On the second question, the reforms
effected since 1992 are by and large cosmetic, and work to favour the
ruling party. In 2003, the United States Agency for International
Development (USAID) in Tanzania commissioned a study (ARD 2003 2),?
which stated in its report:

The momentum for constitutional changes dissipated after the 1995 elections,
especially following the fragmentation of opposition parties. GCM has adroitly
introduced limited constitutional reforms through parliamentary amendments to
an extent sufficient to ward off opposition and donor criticisms while leaving the
rules largely intact. In the process, several constitutional provisions to further
entrench the power of the executive were also (re)introduced.

Other scholars have pointed out some of the problematic amendments
that were ushered in before and after the 2000 elections. They included a
simple majority electoral formula, empowering the president to appoint
up to ten members of parliament, introduction of 5 million shillings deposit
for petitioning an electoral case,* the enactment of a law that legalised
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‘treating” which is corruption, the law that prevents independent
candidates,® and the Election Expenses Act no. 6 of 2010 (Biddle et al.
2002; Liviga 2009; Makulilo 2008; Mmuya 2003; Raphael 2010;
Whitehead 2009). It is against this reality that Mukandala ez al. (2005) posit
that although CCM 1is formally detached from the governmental struc-
tures, the old ties between the party and the administration still exist, both
formally and informally. Mmuya (2003: 63) submits that ‘it is obvious
that ... constitutional and legal reforms have only consolidated the
dominant position of the party in power. In this regard, democratic con-
solidation becomes elusive.” All these concerns about constitutional and
legal reforms leave a lot to be desired and would therefore deserve a
critical assessment in the context of free and fair elections. This is one of
the major omissions of TEMCO’s reports, particularly those for the 2000
and 2005 elections.

ELECTION MANAGEMENT BODY

Effective management of electoral systems requires institutions that are
inclusive, sustainable, just and independent. It includes, among other
things, electoral management bodies (EMBs) that have the legitimacy to
enforce rules and assure fairness with the cooperation of political parties
and citizens (Elklit & Reynolds 2005; UNDP 2000). As main referees of
elections, EMBs should be impartial and autonomous from any interested
parties in a given election. The African Conference on Elections,
Democracy and Governance (ACEDG) set the benchmarks for assessing
independence of EMBs in Africa (ACEDG 2003). These include: that
independence of EMBs should be secured constitutionally, and their
budgets should be voted directly by the legislative bodies; that selection
and appointment procedures for commissioners should be inclusive; that
EMBs should conduct themselves impartially; that EMBs should inde-
pendently appoint their secretariat; and that EMBs should be subjected to
public scrutiny.

In Tanzania, general elections are solely managed by the NEC. The
commission is vested with constitutional powers to register voters, to
nominate candidates, to supervise campaigns, to manage voting and
counting, and finally to declare results. The commissioners are unilaterally
appointed by the president of the United Republic, and can be dismissed
by the same at his or her discretion. The president has always been the
chair of the ruling party, and on some occasions a presidential candidate
during elections. In its report for the 1995 general elections, TEMCO
(1997: 187) posed a question: ‘Is NEC independent?’ It responded to this
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question by arguing that ‘ideally, Article 74(7) and 74(11) of the Union
Constitution purports to accord an independent status to NEC at least at
national level ... Practically, however, the NEC does not pass the basic
tests of an independent institution.” TEMCO advanced four reasons to
support its position. Firstly, the NEC commissioners are appointed by the
incumbent president, who is also the chairman of the party in power;
secondly, appointees to the NEC have no guaranteed security of tenure
since the president can revoke their appointments at will; thirdly, neither
the constitution nor the Election Act secures funds for use by the NEC;
and fourthly, NEC has no staff of its own at the regional and constituency
levels. It relies on local government staff, who in most cases are CCM
cadres. TEMCO (1997: 193) concludes: “how could the National Electoral
Commission (NEC) delink itself from CCM given its composition, manner
of its appointment, reliance on CCM government discretionary funding,
and even more compromising, reliance on borrowed government
personnel, most of whom were believed to be (or to have been in the
immediate past) GCM members?’

In its report for the 2000 elections, while questioning the independence
of NEC, TEMCO slightly changed the tone of its wording. It ceased to be
authoritative and left it open for readers to judge the independence of
NEC. TEMCO (2001: 19) writes: ‘in assessing ... independence we need
to delineate factors which support ... independence and those which
prejudice it at the national, regional, district and constituency levels’.
TEMCO cites the same articles from the constitution as in its report for
the 1995 elections. While in 1995 TEMCO posited that ‘ideally’ these laws
‘purport’ to accord independence to the NEG, in its report for the 2000
elections it calls the same laws ‘factors supporting NEC’s independence’,
indicating that TEMCO then believed that these laws actually ‘support’
and ‘not purport’ the independence of NEC. Likewise, for TEMCO’s
position that ‘practically, however, the NEC does not pass the basic tests
of an independent institution’ was substituted ‘factors prejudicing NEC’s
independence’ (TEMCO 2001: 20).

TEMCO finally washed its hands of the independence debate in the
2005 report. To the question, ‘Is NEC independent?’, TEMCO (2006:
108) starts by positing ‘as it was the case for the 2000 elections, the com-
position of NEC was guided by the same framework during the 2005
elections’. This is quite right. I can quickly add that this was also exactly
the case for the 1995 elections. How did TEMCO then distance itself from
its earlier position on NEC? It tactfully initiated a debate, stating: ‘the
issue of the independence of NEC has been perennial debate. There are
some of the players and actors who discredit NEC as a stooge of its
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appointing authority — the President. They argue that...” (TEMCO
2006: 120—-1). These arguments are the very same as are found
in TEMCO?’s reports for the 1995 and 2000 general elections when the
debate had not yet begun. The other side of the debate, claiming NEC to
be independent, is not presented. So, on which side was TEMCO in the
1995, 2000 and 2005 elections?

In its report on the 1995 elections, TEMCO clearly argued that NEC
was not independent. Implicitly in 2000 it held a similar position, since the
same factors held as in 1995, and it recommended that NEC should be
reconstituted before the 2005 elections, in order to win the confidence and
trust of all political parties and voters. For the 2005 elections there is
confusion. First, it noted as stated above that the composition of NEC was
guided by the same framework as before. This alone is sufficient to place
TEMCO among those actors who argued that NEC was not independent.
Additionally, the factors advanced by TEMCO in 1995 and 2000 were the
same in 2005. Third, the failure to present the other side of the debate is a
serious omission. Nonetheless, TEMCO (2006: 165) held that ‘all con-
stituency reports by TEMCO observers affirmed that NEC election offi-
cials performed their roles independently and impartially. They consulted
all participating parties in preparing campaign timetables and listened to
their complaints and suggestions.” Here comes a serious methodological
problem. How are independence and impartiality measured? There are
various ways. However, in 1995 and 2000 TEMCO advanced the follow-
ing criteria: appointment procedures of NEC’s commissioners, tenure of
office by commissioners, independent budget deliberated by the parlia-
ment, and that TEMCO should have its own staff nationwide. In contrast,
the independence of NEC in 2005 elections derived from ‘compiling
timetables’ and ‘solving complaints’. Based on these criteria, I would ar-
gue that TEMCO stood on the side that viewed NEC as an independent
organ. Applying TEMCO’s criteria for assessing the independence of
NEC as was the case with the 1995 and 2000 elections, Makulilo (2009)
finds that NEC is yet to be independent since such factors have remained
unchanged.

STATEINSTITUTIONS AND PERSONNEL

In a democratic state, institutions and personnel should act impartially
towards all contending parties during elections. The reason for this is that
they are funded by taxpayers’ money, and so should ensure a level playing
field for all actors. TEMCO has consistently observed the police force,
regional and district commissioners, division secretaries, ward executive
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officers and village executive officers. These are directly involved in the
management of elections.

The police

In the 1995 elections, TEMCO observed that the police force was in
favour of the ruling party. It stated: ‘ the security officers (who have recently
been given new cars) literally “combed” the villages in order to provide
CCM with critical logistical information (e.g. on the “mood” of the voters
and extent of penetration by the opposition), and also participated in
disinformation’ (TEMCO 1997: 193). TEMCO vehemently asserted
that it had adequate evidence that this problem happened in many con-
stituencies and that it is not ‘healthy for the political future of Tanzania’
(ibid: 252). In the 2000 elections, the situation did not change. The worst
phenomenon observed by TEMCO was the then incumbent president
Mr Benjamin Mkapa, chairman of CCM and the presidential candidate
for the same party, using a police helicopter for campaigns. The same
applied to his predecessor, President Ali Hassan Mwinyi, who campaigned
in Kigoma (TEMCO 2001: 86—7). The situation slightly changed in the
2005 elections. TEMCO stated: ‘in previous elections (1995, 2000) there
were many accusations of police impartiality [sic], especially in providing
personnel to ensure security at campaign meetings. Such complaints were
fewer in the 2005 elections. However, partisan considerations (in favour of
the ruling party) were still noted in monitors’ reports’ (TEMCO 2006:
166). As can be seen, on this aspect, TEMCO has been consistent and
straight to the point. Its observation is in line with several works (Bakari
2002; Heilman 2002; Kamata 2006a, 2006b; Makulilo 2008; Mallya
2006; Mmuya 1998) on democracy in Tanzania, which argue that the
security forces are not independent from the ruling party. It should be
noted that in Tanzania, the commander-in-chief of the armed forces is at
the same time the CCM chairman. Under this arrangement it is difficult to
escape from the conflict of interests. At regional and district levels, the
Regional Commissioners (RCs) and District Commissioners (DCs) are the
chairmen of the security committees in their respective jurisdictions; these
officials are typically CCM cadres, and are members of the CCM security
committees in their areas.

The state media

The media provide platforms for candidates to air their manifestos during
elections. They should therefore act fairly to all candidates and parties.
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Chaligha (2000: 520) contends that ‘fair competition requires fair access
and fair treatment by the media. This is the only way competitive elections
can enhance democracy.’ In recognition of the fairness factor, Section 53
of the National Elections Act no. 1 of 1985 provides a mandatory re-
quirement for state-owned media to accord parties and their candidates
equal opportunity and fair treatment journalistically. TEMCO noted that
in the 1995 general elections, the state media were biased in favour of the
ruling party. It stated that ‘cases of RTD [Radio Tanzania Dar es Salaam]
giving more coverage of CCM candidates and campaigners were recorded
and there is no evidence that the NEC took any redress measures’
(TEMCO 1997: 142). Similarly, in 2000, TEMCO observed that ‘the
publicly funded media largely failed to discharge their duty to inform
the electorate impartially about the candidates and issues in the 2000
presidential, parliamentary and civil elections’ (TEMCO 2001: 186). It
recommended that the media must be detached from the control of the
government of the day and the ruling party. While in the 2005 elections,
access to state media seemed to improve as far as the wealthier parties
were concerned, inequality in favour of the ruling party remained
(TEMCO 2006: 168). TEMCO’s assessment of this parameter is congru-
ent with other studies. For example, the Media Institute of Southern
Africa (MISA)-Tanzania Chapter observed that in the 2005 elections, the
media were heavily leaned in favour of CCM in both coverage and con-
tent. This situation remains the same to date (MISA 2005). In the ongoing
campaigns for the October 2010 general elections, SYNOVATE (2010a;
2010b) reported that all media outlets covered CCM far more than any
other party involved in the elections.

State personnel

The state personnel under discussion are the regional commissioners,
district commissioners, division secretaries (DS), ward executive officers
(WEOQs) and village executive officers (VEOs). Since the advent of multi-
partism in Tanzania, these officials have been critical to the survival and
victories of the ruling party. They are appointed by the president and can
be dismissed at will. This was the arrangement typical of the single-party
era. Still, it has apparently remained a distinctive feature of the current
democraticlandscape in Tanzania. In allits reports, TEMCO has been very
clear and bold as to their partisanship towards the ruling party. There is
no point that shows any marked signs of improvement. They force govern-
ment heads of departments, returning officers, police force and citizens to

vote for the ruling party (TEMCO 1997: 192-5; 2001: 86-8; 2006: 168).
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To be specific, in its report for the 2005 elections, TEMCO made strong
statements that summarise the involvement of these personnel in elections
in favour of CCM:

They are ‘politicised’ public servants whose appointment by the President is
based on demonstrated loyalty to the ruling party. Thus these people cannot
avoid acting in a partisan way during elections and even in the inter-election
period. They mobilize voters on behalf of the ruling party and in many different
ways facilitate campaigns of candidates of the ruling party using state resources
(vehicles, security personnel, etc.). This area was controversial in 1995 and 2000,
and remained unchanged in 2005. This is a systemic problem, and it will be
difficult to have a level political playfield in Tanzania without finding a way of
making these powerful people in the regions, districts and divisions act impar-
tally.
TEMCO 2006: 168
The quoted paragraph is quite telling. First, if TEMCO believes that a
level playing field is unlikely to happen until these personnel are made to
act impartially, and that the situation remained unchanged in the 2005
elections, then no one would have expected a fair election in Tanzania.
Since these personnel are scattered all over the country from national
to grass-roots levels, CCM’s victory is guaranteed ahead of elections.
Second, if an election is a power struggle and CCM enormously benefits
from this arrangement, it would be hard for the party to undermine its
own existence by ensuring that a level playing field is in place. TEMCO
(2006: 168—9) was of the view that ‘CCM continues to make use of the
sub-district local government personnel as it did during the days of the
one-party system’. Several works accordingly consider Tanzania as a
single-party state in an age of democracy (Makulilo 2008; Mmuya 1998;
Raphael 2010; Ruotsalainen 2009; Whitehead 2009).

CERTIFICATION
In the case of TEMCO, certificates are issued on the basis of ‘freeness and
fairness’ of an election. On the one hand, elections are said to be ‘free”’ if
no person(s) are prevented from participating or forced to participate in
elections. On the other hand, ‘fairness’ concerns the treatment of candi-
dates and their parties with regard to competition. It is about the impar-
tiality of the laws, personnel and institutions that manage elections. From
that backdrop, TEMCO presents one of six certificates, depending on the
nature of elections: ‘clean, free and fair’ means that nothing was wrong
with the elections or that the observed shortcomings were insignificant and
could not alter the results; ‘qualified, free and fair’ means that election
was generally free and fair, but significant irregularities affected some or all
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participants negatively; ‘free but not fair’ means that there was pervasive
non-compliance with electoral rules, often taking the form of government
and/or election officials’ actions that militate against the fair participation
of some parties, candidates or voters; ‘unfree and unfair’ suggests that
there was significant bias in key aspects of the electoral system, such as
laws and rules, and management of the elections and/or pervasive in-
timidation; ‘totally mismanaged elections’ indicates a complete failure to
properly manage the elections due to incompetence and poor planning,
making it difficult to even decide on an assessment; and ‘aborted elec-
tions’ indicate that there is deliberate and severe widespread violation of
electoral rules and procedures, causing a substantial number of voters,
candidates and/or parties to withdraw from the race, making it impossible
for elections to come to a legal finality.

TEMCO certified the 1995 and 2000 general elections as ‘free but not
fair’. The basis for this verdict in the 1995 elections was that ‘they were
free because no person or category of persons was prevented from parti-
cipating or forced to participate in the elections under the existing rules
and circumstances. All were free — at least legally speaking — to participate
or not to participate. The elections were unfair because of many problems,
irregularities and managerial inadequacies pointed out’ (TEMCO 1997:
252). In the 2000 elections, TEMCO’s ground was that ‘the unfairness
comes from the big state bias in favour of the ruling party, the heavy-
handedness of the police in campaign rallies of opposition parties, and the
incomplete separation of state resources from the ruling party’ (TEMCO
2001: 198-9). It appears that while Tanzania’s electoral system is open
to participation by voters, it constrains candidates and their respective
parties. Independent candidates are strictly not allowed by law. The main
source of unfairness in elections is the incomplete delinking of the ruling
party from the state, creating a playground tilted in its favour. As the
ruling party identifies opportunities for the opposition parties, new laws
are enacted to make sure that they suffocate the political space in its favour.
This is normally effected through the CCM-dominated national assembly.
Arguably, there is a correlation between the contents of the 1995 and 2000
reports and their respective certificates. However, one serious omission on
these certificates is that TEMCO does not state the extent to which the
identified shortcomings would have altered the results or otherwise.

The big problem, however, lies with the TEMCO’s certificate for the
2005 elections, that is, ‘clean, free and fair’. The ground for this certificate
was, in TEMCO’s words: ‘taking into account the balance between
the positive and negative things that occurred in the management of all
stages of the election, TEMCO awards a clean certificate of free and fair
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elections. The observed shortcomings were insignificant and could not
alter the results.” This was despite the fact that all the factors that militated
against fairness in the 1995 and 2000 elections were still pervasive in 2005
It was the same constitution of the single-party era that TEMCO was
against in 1995; the same NEC that was not independent; and the same
partisan state media, police and personnel. If these factors had an impact
in rendering the 1995 and 2000 elections unfair, why not for 2005 too ? For
case of reference, I recap TEMCO’s statements for the 2005 elections. In
its report TEMCO vehemently stated that the RCs, DCs, DS, WEOs and
VEOs are public servants appointed by the president (who at the same
time is the chairman of the ruling party and in some cases a presidential
candidate during general elections) on the basis of their loyalty to the
ruling party, and therefore cannot be impartial during elections. TEMCO
notes that ‘they mobilize voters on behalf of the ruling party and in many
different ways facilitate campaigns of candidates of the ruling party using
state resources (vehicles, security personnel, etc.). This area was contro-
versial in 1995 and 2000, and remained unchanged in 2005. This is a
systemic problem, and it will be difficult to have a level political playfield
in Tanzania without finding a way of making these powerful people in the
regions, districts and divisions act impartially’ (TEMCO 2006: 168). Can
one argue that this shortcoming was insignificant and could not alter the
results? If TEMCO believes that this problem alone severely militates
against ‘a level political playfield in Tanzania’, what else is needed to
certify the 2005 elections as unfair? In the case of The Attorney-General v.
Aman Walid Kabourou, [1996] T.L.R 156 following the Kigoma by-election
of 1994, the Court of Appeal of Tanzania (Supreme Court) ruled that the
use of government property and government employees by CCM during
the elections is prohibited in accordance with the principle of fairness.
Such acts influenced the results in favour of the ruling party and its can-
didate, and provided grounds for the nullification of the by-election result.
Since the state personnel mentioned by TEMCO are scattered all over
the country from the national to grass-roots levels, their impact is severe,
irreparable and systemic. TEMCO thus failed to certify the 2005 elections
in accordance with the data available to it. Probably, this could partly be
explained by the drastic shift in its objectives in 2005, which indicated
reluctance to ‘observe’, ‘monitor’ or ‘assess’ the election.

EXPLAINING TEMCO’S 2005 SHIFTS

As shown in the preceding sections, TEMCO certified the 1995 and 2000
elections as free but not fair. Paradoxically, despite the same authoritarian
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realities it found in those elections, TEMCO gave a clean, free and fair
verdict on the 2005 elections. Yet, unlike in its reports for the 1995 and
2000 elections, TEMCO’s objectives changed significantly in the 2005
report. The following four factors may help to explain TEMCO’s shifts in
its objectives and its verdict for the 2005 election report.

The first explanation is anchored on the issue of professionalism, which
undermines the organization’s sense of impartiality. To substantiate this
point, let me consider the recent disputed opinion polls of 2010 conducted
by the Research for Education and Democracy in Tanzania (REDET).
I hasten to emphasise here that REDET is TEMCO and vice versa:
REDET is the lead agency of TEMCO, and TEMCO’s core manage-
ment team is constituted by the same members as REDET’s team
(TEMCO 2010a: 1; 2010b: 4). In its March 2010 opinion poll for the
October 2010 elections, REDET found that CCM and its candidates were
in the lead by a wide margin. This was also the case with the September
2010 poll. I wish to point out one methodological deficit of these polls. In
its March poll, REDET’s sampling method considered population ratio
between urban and rural residents. Though rural residents are the
majority compared with urban ones, REDET did not give estimated
figures for these people. However, it proceeded to sample at the ratio of
‘60 %’ rural residents and ‘40 % ’ urban residents (REDET 2010a: 4). This
had been the practice by REDET in its previous polls. In contrast, in its
September poll of 2010, REDET, while considering the same rural-urban
population ratios, sampled ‘70%’ rural residents and ‘0%’ urban re-
sidents (REDET 2010b: 4). It is a matter of fact that rural regions are the
strongholds for the ruling party. Opposition parties are localised in some
urban areas (Chaligha 2005; Kaya 2004; Kiragu & Mukandala 2005;
Mmuya 1998). The September Poll thus inflated results in favour of CCM.
It is surprising for REDET to change the urban-rural population ratio
so drastically in a period of just six months. This would suggest that the
urban—rural migration in Tanzania is extremely high, which is not the
case. A further weakness is that REDET, unlike in its past polls (e.g. Polls
no. 11 and no. 12 of 2006) where it analysed results by political party
affiliation, ignored this important parameter in both the March and
September 2010 polls, making it difficult to ascertain the results on a
partisan basis (REDET 2006a: 12; 2006b: g).

The 2010 REDET polls were highly disputed by academics, politicians,
civil society, and the general public. For instance, Professor Peter Maina of
the School of Law, University of Dar es Salaam said that the polls were
questionable and unrealistic (7his Day 12.10.2010). Similarly, opposition
parties dismissed the polls claiming that they were strategically designed to
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favour CCM. The Tanzania Labour Party (ILP) deputy secretary-
general, Mr Hamad Tao, said his party did not agree with the way the
institution conducted its surveys, and described its report as ‘debatable’.
He furthered that while it could be true that Mr Kikwete was the front-
runner ahead of the elections, the margin of his lead in REDET’s report
was ‘outrageous’. Mr Tao contended: ‘my worry is that this misleading
survey can change voters’ perception ... people might start thinking that
opposition parties are too weak to win any seat, and thus decide to vote for
CCM’ (Citizen 9.10.2010). Yet TEMCO found itself in professional crisis
when it observed the g1 July 2010 referendum in Zanzibar. One unfortu-
nate statement it made was about the under-age registration of voters. In
its newsletters, TEMCO stated that the problem of under-age registration
was acute in several registration centres throughout the registration
process (TEMCO 2009: 2; 2010c: 5). Surprisingly, in its August 2010
interim statement on the referendum, TEMCO stated that this problem
was not observed at all; this was repeated in its Special Issue Newsletter on
the Referendum (TEMCO 2010d: 2; 2010€e: 6). As usual, it certified the
referendum as ‘transparent, free and fair’, a certificate which is not even
found in its list: TEMCO’s highest certificate is ‘clean, free and fair’. It is
worth noting that the quality of TEMCO/REDET’s reports and books
has been questioned (Van Donge 2000: 542—4). In the USAID study (ARD
2010),” it is well stated that in Tanzania elections can relatively be free but
not fair.

The second explanation is serious allegations of strategic relations
between TEMCO/REDET and individual leaders of CCM. Following
the September 2010 poll, Professor Mwesiga Baregu, one of the founders
of REDET, urged REDET’s leadership to demarcate between pro-
fessionalism and partisanship in order to safeguard the reputation of the
University of Dar es Salaam. He added that some of REDET’s stake-
holders were friends of the CCM presidential candidate, Mr Jakaya
Kikwete, and some of them have been transferred to State House (Habar:
Leo 10.10.2010). One of REDET’s members and former co-chairman was
appointed by President Jakaya Kikwete as his political advisor. This may
raise doubt on the impartiality of REDET/TEMCO. In line with this
view, the former UDSM Vice-Chancellor, Professor Mathew Luhanga,
remarked: ‘Kwa uzoefu nilioupata hapa Chuo kikuu cha Dar es Salaam,
nimeona kuwa wasomi wana hofu kupoteza maslahi yao ... badala ya
kusema kweli wanaamua kujikomba kwa viongozi® (Mwananchi 15.10.2010).
This statement from the highest level of the former university manage-
ment speaks for itself. The Tanzania Media Women’s Association

(TAMWA) denounced REDET’s September 2010 poll as cooked and in
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favour of CCM (7anzania Daima 13.10.2010). Since there has been an
increasing outcry on opinion polls, not only by REDET/TEMCO but
also SYNOVATE and others, further study is needed to understand
the relationships between research organisations and the ruling party
in Tanzania, and how such relationships shape the behaviour and
impartiality of these organisations.

The third factor is fear. It is the habit of the ruling party to react
negatively to opinions, facts or actions that seem contrary to its beliefs.
For example, in 1995 Baraza la Wanawake wa Tanzania® (BAWATA), which
provided voters’ education to women, was deregistered on allegations by
the ruling party and its government that it was campaigning against CCM.
BAWATA filed a case in the High Court, which ruled in favour of
BAWATA." Similarly, HAKIELIMU, a civil society organisation which
is critical of government educational policies, has persistently found itself
attacked by the ruling party and its government (7anzania Daima 4.2.2007).
In relation to election observers, Kamata (2002: 45-6) reminds us that
politicians and parties in power view election monitors and observers with
suspicion. He contends that while this was not explicit in the 1995 general
elections in Tanzania, it was very obvious in the October 2000 general
elections. President Benjamin Mkapa said in a speech in Harare that
election observers are disappointed when election results return incum-
bents in power. Kamata proceeds: ‘the President remarked that elections
are free and fair only when the incumbent is defeated and the opposition
takes power’. As one of the observers, TEMCO cannot shield itself from
such threats.

The fourth explanation concerns the budget. TEMCO’s budget is
‘100 %’ funded by donors. Usually, donors’ money is attached with con-
ditionalities (Plattner 2009: 1-12). In its report on the 1995 elections,
TEMCO noted that such conditionalities were not imposed. However, the
organisation was required to account for how it spent the money according
to the budget proposal it submitted to the donors. In contrast, TEMCO
was silent as to whether its budgets for the 2000 and 2005 general elections
had such conditionalities. This leaves a lot in a black box. While donors
are in most cases highly sensitive to the disclosure of their contracts, it is
not known why TEMCO was able to do that in 1995. Admittedly, there is
no adequate information to hold a strong position on this factor. I suggest
this as an issue of interest for future researches in order to uncover the
motives of actors who sponsor election observers, so as to explain whether
such motives go beyond the promotion of democracy. During the 1991
elections in Zambia, the former president Kenneth Kaunda accused
election observers of facilitating his downfall (2009 int.), whereas former



LOCAL ELECTION OBSERVERS IN TANZANIA 259

president Frederick Chiluba, winner of the 1991 elections, applauded
that observers were instrumental in containing vote rigging by Kaunda’s
regime (2009 int.).

K K

Five remarks are made on TEMCO’s experience of observing elections in
Tanzania. First, TEMCO overemphasises the administration of elections
on the voting day and leaves aside the legal and institutional framework
within which such elections take place. Second, while the reports are well
detailed with election irregularities, the certification is at times repugnant
to the content. Third, TEMCO has not been able to concretely establish
the extent to which election irregularities impact on the electoral outcome:
that is “whether the result would have been substantially different if this
maladministration had not been the case’ (Van Donge 2000: 544). The
conclusion is merely drawn that by considering all that has been said the
election was ‘free but not fair’ or ‘clean, free and fair’. Fourth, given
similar facts across elections, TEMCO has failed to issue consistent
verdicts. Fifth, for reliability and boldness in the issuance of'its certificates,
TEMCO should use previous studies, reports and case laws to aid its
decisions.

NOTES

1. There is confusion on this figure. While in its report for the 1995 general elections TEMCO states
twenty-two members, that for 2000 provides twenty-four founding members (TEMCO 1997: 1; 2001:
v). The report for the 1995 elections appended a list of twenty-two organisations by name (TEMCO
1997: 258-9).

2. For example, in their 2010 election manifestos, the Civic United Front (CUF) and Chama Cha
Demokrasia na Maendeleo (CHADEMA) stated categorically that if elected in power, they would
make sure that a new constitution was written within three months.

3. The assessment team consisted of Dr Stevens Tucker (ARD), Dr Gilbert Khadiagala (ARD),
Dr Rwekaza Mukandala (ARD), Dr Geir Sundet (ARD), Patricia I'n’Piere (DCHA/DG) and
Dr Corbin Lyday (DCHA/DG). The views expressed in that report are those of the authors and do
not necessarily reflect the opinions or policies of the US government.

4. This law was declared unconstitutional by the High Court. See Julius Ishengoma Francis Ndyanabo
v. The Attorney General, Civil Appeal no. 6 of 2001, Court of Appeal of Tanzania, Dar es Salaam
(unreported).

5. This law was declared unconstitutional by the High Court. See Legal and Human Rights Centre
(LHRCQ), Lawyers® Environmental Action Team (LEAT) and National Organization for Legal Assistance (NOLA)
v. The Attorney General, Miscellaneous. Civil Cause no. 77 of 2005, High Court of Tanzania, Dar es
Salaam (unreported).

6. This law has been controversial since the advent of multipartism. It was declared unconsti-
tutional two times by the High Court of Tanzania. However, the government refused to implement
the court’s decision to allow independent candidates. In the most striking case, the Court of Appeal of
Tanzania (Supreme Court) declared that the High Court had no jurisdiction to decide over the matter
since it is a political issue. The current status is that independent candidates are not allowed. See
Rev. Christopher Mtikila v. The Attorney General, Civil Appeal no. 45 of 2009, High Court of Tanzania
(unreported).
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7. USAID/Tanzania 2010. The team that undertook the study included: Dr Stevens Tucker, Team
Leader (ARD); Professor Barak Hoffman (Georgetown University/Democracy International);
Professor Rwekaza Mukandala (University of Dar es Salaam/ARD); and Mark Billera, DCHA/DG,
USAID/Washington.

8. ‘My experience at the UDSM tells me that most academicians are afraid to stand for the truth,
instead they survive by client-patron relations with political leaders’ (own translation).

9. Women’s Council of Tanzania.

10. Baraza la Wanawake Tanzania and Five Others v. Registrar of Societies and Others. Miscellaneous. Civil
cause No. 27 of 1997, High Court of Tanzania, Dar es Salaam (unreported).
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